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DETAILED ACTION 

The finality of the Office action dated 15 September 2006 has been withdrawn, 
and prosecution has been reopened. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another 
filed in the United States before the invention by the applicant for patent or (2) a patent granted on an 
application for patent by another filed in the United States before the invention by the applicant for patent, 
except that an international application filed under the treaty defined in section 351(a) shall have the effects 
for purposes of this subsection of an application filed in the United States only if the international application 
designated the United States and was published under Article 21(2) of such treaty in the English language. 

Claims 30-32 are rejected under 35 U.S.C. 102(e) as being anticipated by Speasl 

et al. 

Speasl et al. disclose a toy (anything can be considered a toy that gives 
amusement to a user); a first sensor (404a, which senses temperature through a 
channel) responsive to an environmental factor (such as temperature) in a first location; 
a second sensor (404a, which senses temperature through a different channel) 
responsive to an environmental factor (such as temperature) in a second location (col. 
4, line 67 through col. 5, lines 1-3); an output device; and a processor (418) coupled to 
the first (404a, through a channel) and second sensors (404a, though a different 
channel) capable of comparing the environmental factor in the second location and 
activating the output device (such as an audible alarm when a threshold difference in 
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the environmental factors is sensed - col. 7, lines 34-43)] the environmental factor is 
humidity (col. 6, lines 1-10); the airflow across the sensor is substantially restricted (the 
airflow across the sensor restricted from the ambient environment outside the 
container). 

Claims 1-6, 8-20, and 29 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Smirnov. 

Smirnov discloses a toy comprising a breath sensor (paragraph 0077, lines 1-3); 
an output device (paragraph 0033, lines 1-3); the breath sensor inherently has an 
electrical characteristic in order to operate in conjunction with the processor; and a 
processor (21) operatively coupled to the breath sensor (paragraph 0077, lines 1-7) and 
to the output device (paragraph 0033, lines 1-3) wherein the processor (21 ) is adapted 
to cause the toy to interact with a user (paragraph 0045, lines 1-12); the processor (21) 
is further adapted to cause the toy to exhibit a behavior in response to user input 
(paragraph 0048, lines 1-10); the processor is capable of comparing electrical 
characteristics of sensors, since digital communication makes use of electrical signals; 
the processor (21 ) is further adapted to cause the toy to elicit behavior in a user and 
detect the behavior (paragraph 0048, lines 1-10); the breath sensor includes a humidity 
sensor (paragraph 0077, lines 1-3); a reference sensor {paragraph 0077, lines 3-5, 
providing a corresponding sensor connected to a processor; since the corresponding 
sensor is connected to a processor [which stores digital values] it is inherently capable 
of detecting an ambient value)] the reference sensor inherently has an electrical 
characteristic in order to operate in conjunction with the processor; the breath sensor 
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includes a temperature sensor (5), and the toy is a stuffed figure (e.g. a teddy bear)] a 
musical toy (the toy is musical in that songs can be sung) and the at least one 
transducer produces a musical tone (paragraph 0080, lines 1-3). 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 7 and 23 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Smirnov (US Patent Application Publication No. 2001/0041496) in view of Speasl et al. 
(US Patent No. 6,901,971). 

Smirnov discloses toy having a breath sensor; a processor connected to the 
breath sensor; a speaker (4); the processor (21) activates the speaker (4) when the 
electrical characteristic of a sensor indicates the presence of breath (paragraph 0077, 
lines 1-7). 

Smirnov does not disclose the breath sensor assembly having an arrangement of 
a plurality of breath sensors placed in a channel. 

Speasl discloses a breath sensor assembly having a plurality of breath sensors 
which may be placed in a channel (col. 6, lines 7-10). 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to provide the breath sensor arrangement as taught by Speasl, 
since such a modification would provide an alternate humidity sensor arrangement. 
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Claim 21 is rejected under 35 U.S.C. 103(a) as being unpatentable over Smirnov 
(US Patent Application Publication No. 2001/0041496) in view of Melzer et al. (US 
Patent No. 6,712,667). 

Smirnov discloses the claimed invention except for a sounding accessory in the 
form of a pan flute 

Melzer et al. teach a toy having a musical instrument in the form of a pan flute. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to provide a sounding accessory in the form of a pan flute as taught 
by Melzer et al., since such a modification would make the toy more appealing to a 
child. 

Claim 22 is rejected under 35 U.S.C. 103(a) as being unpatentable over Smirnov 
(US Patent Application Publication No. 2001/0041496) in view of Laurienzo (US Patent 
No. 6,224,455). 

Smirnov discloses the claimed invention except for a sounding accessory in the 
form of a harmonica. 

Laurienzo teaches a toy having a musical instrument in the form of a harmonica. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to provide a sounding accessory in the form of a harmonica as 
taught by Laurienzo, since such a modification would make the toy more appealing to a 
child. 
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Claim 24 is rejected under 35 U.S.C. 103(a) as being unpatentable over the 
references as applied to claim 23 above, and further in view of Chan (US Patent 
Application Publication No. 2002/0086607). 

Smirnov, as modified by Speasl et al., lack the processor activating the speaker 
to produce output volume correlated with the quantity of breath. 

Chan teaches a toy that provides a response depending on the quantity of breath 
(the quantity of breath is detected by a microphone which permits the doll to provide a 
whisper or non-whisper mode response, paragraph 0041). 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to provide an output volume depending on the quantity of breath, 
since such a modification would provide a more realistic simulation of human 
interaction. 

Claim 25 is rejected under 35 U.S.C. 103(a) as being unpatentable over the 
references as applied to claim 23 above, and further in view of Melzer et al. (US Patent 
No. 6,712,667). 

Smirnov, as modified by Speasl et al., lack a sounding accessory in the form of a 
pan flute 

Melzer et al. teach a toy having a musical instrument in the form of a pan flute. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to provide a sounding accessory in the form of a pan flute as taught 
by Melzer et al., since such a modification would make the toy more appealing to a 
child. 
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Claim 26 is rejected under 35 U.S.C. 103(a) as being unpatentable over the 
references as applied to claim 24 above, and further in view of Melzer et al. (US Patent 
No. 6,712,667). 

Smirnov, as modified by Speasl et al. and Chan, lack a sounding accessory in 
the form of a pan flute 

Melzer et al. teach a toy having a musical instrument in the form of a pan flute. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to provide a sounding accessory in the form of a pan flute as taught 
by Melzer et al., since such a modification would make the toy more appealing to a 
child. 

Claim 27 is rejected under 35 U.S.C. 103(a) as being unpatentable over the 
references as applied to claim 23 above, and further in view of Laurienzo (US Patent 
No. 6,224,455). 

Smirnov, as modified by Speasl et al., lack a sounding accessory in the form of a 
harmonica. 

Laurienzo teaches a toy having a musical instrument in the form of a harmonica. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to provide a sounding accessory in the form of a harmonica as 
taught by Laurienzo, since such a modification would make the toy more appealing to a 
child. 
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Claim 28 is rejected under 35 U.S.C. 103(a) as being unpatentable over the 
references as applied to claim 24 above, and further in view of Laurienzo (US Patent 
No. 6,224,455). 

Smirnov, as modified by Speasl et al. and Chan, lack a sounding accessory in 
the form of a harmonica. 

Laurienzo teaches a toy having a musical instrument in the form of a harmonica. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to provide a sounding accessory in the form of a harmonica as 
taught by Laurienzo, since such a modification would make the toy more appealing to a 
child. 

Response to Arguments 

Applicant's arguments filed 15 February 2007 have been fully considered but 
they are not persuasive. 

Regarding applicant's arguments with respect to claims 21-23, 25-28, the 
examiner is reading the claims broadly. For example in claim 22, applicant is arguing 
that Laurienzo does not show a harmonica that is to be played or a musical instrument 
in the form of a harmonica. The claim only recites a toy which includes a harmonica. 
In claim 23, Speasl discloses a plurality of sensors in a container. A container has a 
channel so this would read on the claim broadly. The container of Speasl could be read 
on a channel. Furthermore, Speasl is teaching the concept of placing sensors within a 
structure and since the structure is only defined as a channel there is no clear structure 
being claimed. In claim 30, the claim has "adapted to" language that suggests or makes 
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optional but does not require steps to be performed or by language that does not limit a 
claim to a particular structure. See MPEP Section 21 1 1 .04 

In response to applicant's statement that it is not clear how the reference sensor 
is being interpreted with respect to Smirnov, the examiner submits that the limitation 
"reference sensor" in the broadest sense is any sensor that is capable of making some 
reference (i.e. which can be interpreted as passing of data between other components 
of the toy). The term "reference" is directed to the intended use of the sensor. With 
regards to applicant's argument that Smirnov does not show comparison of an 
environmental characteristic measured by one sensor within another characteristic 
measured by another sensor, the examiner submits that the above is not recited in the 
claims. 

In response to applicant's argument that the "volume of speech" is not the same 
as the detection of the "quality of breath", the examiner notes that the toy of Chan is 
voice actuated and the output volume correlates with a user's voice. Chan teaches the 
basic concept of monitoring a particular characteristic and creating an output volume 
based on the sensed characteristic. The combined teaching of Smirnov in view of Chan 
would have a breath sensor as claimed, since Smirnov shows a breath sensor. 

In response to applicant's argument that the combined references are not 
analogous, the examiner recognizes that obviousness can only be established by 
combining or modifying the teachings of the prior art to produce the claimed invention 
where there is some teaching, suggestion, or motivation to do so found either in the 
references themselves or in the knowledge generally available to one of ordinary skill in 
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the art. See In re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 1988)and In re 
Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, Speasl is used to 
show a plurality of sensors that may be placed in a channel. Since both references are 
utilizing sensors, the references can be combined and are analogous to some extent. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Urszula M. Cegielnik whose telephone number is 571- 
272-4420. The examiner can normally be reached on Monday through Friday, from 
5:45AM-2:15PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eugene L. Kim can be reached on 571-272-4463. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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